CITY OF EAST PALOALTO
OFFICEOF THE CITY ATTORNEY

Administrative Report

Date: March 11, 2009
To: Members of the East Palo Alto Rent StabilmatBoard
From: Valerie J. Armento, Interim City Attorney

Rafael E Alvarado Jr., Assistant City Attorney
Wilbert Lee, Housing Services Director

Re: Appeals of Denials of Petitions for Exempti®dased Upon Substantial
Rehabilitation

Recommendation

Hold a public hearing, consider the material pnésg and make a determination with
regard to each property as to whether to grantaghgeal of the denial of the petition for
exemption based upon substantial rehabilitatiore@sested by the representative for the various
property owners or to uphold the denial of thetpati

Backaround

The Rent Stabilization Ordinance (RSO), in Seclipoontains a provision which states:

Section 5. Applicability

5.1 This Ordinance shall apply to all real propemcluding mobile home parks, which
are being rented or are available for rent fordesiial use, in whole or in part, except for
the following:

F. Properties that have been substantially rehatsiti.

The more detailed procedures for obtaining an exempare set forth in Section 500 of the
Rules and Regulations, a copy of which is replidateAttachment 1.

On December 31, 2008, a representative for 41leptpwners filed a cover letter and
materials requesting an exemption based upon sulataehabilitation for each of the 41
properties. A copy of the cover letter listing tlé properties is in Attachment 2. Director Lee
sent 41 responses, each dated January 29, 2009ngleach of the requested exemptions. The
main reasons stated in his denial letters were:
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Rule and Regulation Section 500 contains sevegaiirements which must be met before
an exemption based upon substantial rehabilitai@anbe granted. Although you
submitted a packet of material related to this prop there does not appear to be
evidence of compliance with critical threshold regoents enumerated below.

1. Section 502 clearly states “The Application foreri@icate of Exemption
must be filed on Board-approved forms.” You hareated a form which
varies from the City’s form and which does not @mtall specified
components.

2. Section 500(F) clearly requires that in order taldy for an exemption under
the RSO “the rehabilitation expenditures must bereyed by the Board prior
to their being incurred.” There is no record thay approval for
rehabilitation expenditures was ever sought fa groperty or approved by
the Board for this property.

The same representative submitted three new setmabérials for three additional
properties on East O’Keefe by way of a letter dataduary 29, 2009 which was received on
January 30, 2009. A copy of that cover letter wihid properties listed is in Attachment 3. Mr.
Lee sent three letters each dated February 4, 8809ing each of those requested exemptions
for the same reasons as set forth above statée ibanuary 29 denial letters.

After receiving the 41 denials, by way of a lettdated February 3, 2009, the
representative of the property owners requestetttieadl denials be reconsidered but did not
provide any material to address the two criticauieements noted in Mr. Lee’s January 29
letter. A copy of his reconsideration requeshnig\ttachment 4 and Mr. Lee’s February 9, 2009
response elaborating on the reasons for his otigleaials and declining to reconsider is
provided in Attachment 5. The Rules and Regulatido not contain any provisions pertaining
to reconsideration.

On February 13, 2009, a second representativdneofptoperty owners submitted 41
letters appealing the January 29 exemption demiats requesting a hearing before the Rent
Stabilization Board (RSB), but without the requiaggpeal filing fee. On February 18, 2009 two
letters were received appealing two of the threlerday 4 exemption denials and requesting a
hearing before the RSB for properties located ost E2iKeefe; these letters also were not
accompanied by the required appeal filing fee. F@hruary 19, 2009 a check was received for
the appeal fees for all 43 properties for whichesgppetters were previously received. All of the
appeal letters are identical. An example of thier&&ry 13 letter is found in Attachment 6a an
example of the February 18 letter is in Attachn@mtThe fee remittance letter is Attachment 7.

The materials submitted fill seven bankers’ box&sese boxes will be available at the
hearing but are not being reproduced and distribtbeindividual Board members. If Board
members wish to review the materials at any otinee,tplease contact the rent stabilization staff
since the materials are in the program office.
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Discussion

Procedural Issue

As a threshold matter, staff believes the Boardukh consider whether or not each
appeal was timely filed. If an appeal was not tymided, staff believes the Board could
determine not to consider such an appeal and ri¢jastuntimely. In the alternative, the Board
could decide to waive any issues of timeliness@msider each appeal on its merits.

The Rules and Regulations, in Section 507 provithesy appeal of the Administrator’s
exemption determination shall be filed within 15/sldrom the date the decision is mailed to the
affected landlord. At the time of filing the appeappellant shall pay an appeal fee in the
amount of $100.”

Here is the timeline:

December 31, 2008 41 Petitions for Exenmptiled for
[R&E 503 gives 30 days from date of filing to regjfjon

January 29, 2009 41 exemption ‘denighout prejudice’ letters sent stating reasons
[R&R 8§ 503 gives 15 days to supplement infogimg]

January 30, 2009 3 additional PetitifmnsExemption filed for

February 4, 2009 3 additional exemptammnial without prejudice’ letters sent

February 4, 2009 February 3 letter inaszkrequesting reconsideration of 41 denials

February 9, 2009 letter sent sayingmeeration request denied

February 13, 2009 41 appeals receive@dbsent required filing fee

February 18, 2009 2 appeals receive@bsént required filing fee

February 19, 2009 Check received for @@ fr 43 appeals

February 13, the date on the appeal letters andldte the letters were received, is 15
days after January 29. Because the Rules and &&md require the appeal fee to be paid “at
the time of filing” and the appeal fees were nateieed until February 19, the appeals are
considered as filed on February 19 not on the ttegeappeal letters were received. In the 41
appeal letters, the property owner representatke@wledges in each letter the denial occurred
on January 29, 2009. The elapsed time betweeradaf@ “the date the decision is mailed” and
February 19 is 21 days. Hence it does not appead1 appeals were timely filed and therefore
they are subject to dismissal. This situation carabalogized to the California Rules of Court,
which give judges discretion to allow relief fromtifg deadlines for good cause, except for the
filing of a notice of appeal. “[N]o court may extkthe time to file a notice of appeal. If a notice
of appeal is filed late, the reviewing court musiaiss the appeal.” (CRC 8.104 (b)).

The two East O’Keefe appeals do not present thigng of filing problem, since the
elapsed time from February 4 to February 19 ist#xaé days.

Another minor procedural issue is that while anneggon petition was filed for 1851
Clarke Avenue and a denial letter concerning 18drk€ Avenue was sent and apparently
received, the appeal letter submitted is for 18&0ke Avenue.
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Substantive Issues Generally

The burden of proof for qualifying for an exemptioased upon substantial rehabilitation
is on the petitioner. That means, the one seekiegexemption must demonstrate a clear
entitlement to the exemption.

There are numerous substantive matters to revighwregard to any of the properties for
which the Board considers an appeal on the merits.

1. Failure to use City form
Section 502 requires that an application for aifesate of exemption be filed on an official
form, a copy of which is found in Attachment 8. ri¢oof the applications are filed on an official
form. Instead, the legal representatives appelate made up their own form, an example of
which is attached as Attachment 9. A comparisomheftwo readily shows that several key
pieces of information are absent from the petitismsmitted.

2. Failure to obtain pre-approval of rehabilitatiorperditures
Section 500(F) clearly requires that rehabilitatiexpenditures be approved prior to being
incurred. The staff has no record for any of thepprties for which petitions were submitted
that any pre-approvals were sought or granted. §th&é has afforded the property owners
representatives an opportunity to provide progbrefapproval, but has not received such proof.

3. Failure to provide required tenant information

Sub-section 500(F).C. specifies that the exemptiay only be applied to units occupied by low
and moderate income tenants, and references tadownoderate income tenants appear in sub-
sections E, F and G as well. Sub-section 500(Feguires the landlord to supply the names of
tenants. Tenant information is needed so thastdi® can verify the income levels. None of the
materials submitted contains any tenant informatiohhe only reference to tenants is the
statement “All existing tenants have been providedcurrent notice of this petition via U.S.
Mail.” An example of the brief notice sent to tetmappears in Attachment 10.

4. Absence of declaration under penalty of perjury
Section 505.C. states “The landlord must stateeupdnalty of perjury, that all tenants meet the
income guidelines required for exemption.” The Gitgpplication contains a statement under
penalty of perjury that the information providedrge and correct. No statement under penalty
of perjury has been submitted for any of the pridperfor which a petition for exemption has
been filed.

5. Failure to supply purchase price for properties
Section 500(F).B. deals with rehabilitation expé&mais and requires a comparison of the amount
of the expenditures in relation to the purchaseepof the property. The purchase price is
defined as the gross price paid for the propertthauit deducting buyer-assisted financing
assessment bonds, taxes or penalties, or any cbgtsrchase or sale. None of the petitions
submitted contain information with regard to theqgmase price of the property for which the
exemption is sought
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6. Failure to focus on structural expenditures
Section 500(F).B. provides “To be deemed ‘subsdhntehabilitation’ the rehabilitation
expenditures shall be predominately structuralature as opposed to expenditures capable of
being expensed for tax purposes or cosmetic impnews.” The billings, payment receipts and
other documents submitted to support the petitemesa mish-mash of data covering a wide
range of expenses and no clear statement is pebwidth regard to what structural work was
performed with regard to any of the properties dredcosts related specifically to that structural
work.

If the Board does not decide to dismiss the 4lealspdenied by the January 29, 2009
letters as untimely, based upon the foregoing dson of substantive items the Board could
deny the 41 petitions based upon the substantierda detailed above. Alternatively, the
Board could decide to review each of the 41 petitequests in more detail. If the Board desires
to do the latter, additional appeal hearings waddd to be scheduled to provide more time for a
thorough presentation on each property.

320 and 340 East O’Keefe Appeals

The two appeals that without question are befoeeRent Stabilization Board in a timely
manner are the ones filed concerning the deniathefpetitions for exemption for substantial
rehabilitation for 320 East O’Keefe and 340 Eadt&€¥fe. These are discussed in more detalil.

320 East O’'Keefe

Attachment 9 is the petition filed on January 3002 seeking an exemption for 320 East
O’Keefe. Attachment 11 is the February 4, 2009ialdetter. Attachment 6b is the February
17, 2009 appeal letter which was received on Fepri8. Substantive issues 1, 3, 4, and 5
enumerated above are apparent from a review gbelidon. Substantive issue 2 is reflected in
the denial letter and no material to refute theeabs of pre-approval has been provided.

Assuming for the sake of discussion the RSB did awtsider any of the foregoing 6
general substantive areas either individually olectively to support the denial of the
exemption for 320 East O’Keefe, attention shoukhthe focused on the expenditures claimed.
Analysis is difficult because there is no narratimed only incomplete information was
submitted, but based upon what is available, stééfs the following analysis for consideration.

The 320 East O’Keefe petition indicates the buddivas 20 units and the building was
purchased on January 9, 2007. The petition doepmowide a purchase price, let alone a per
unit purchase price, but third party sources sugiped the property as a whole had a purchase
price of approximately $2,222,000.00. Using the282,000 figure and dividing it by the
number of units yields a per unit purchase pricesbf1,100.00. Petitioners would need to
verify actual purchase prices with documentation.

Accompanying the petition is a two page summary, lEphabetical by vendor
(Attachment 12), of the work claimed to have beendl In the upper right hand corner of the

5



Appeals of Denials of Petitions for Exemption Bakgmbn Substantial Rehabilitation
March 11, 2009

list is the petitioner's summary of the expenditurgs petitioner categorizes them with a
breakdown determined by petitioner. For 320 Ea&le@fe, the summary is:

Rehabilitation and Life Safety 83,842.17
Seismic Retrofit 10,447.75
Gates/Security 3,762.96
Interior Unit Renovation 7,482.96
Scheduled Interior Rehab 121,000.00
Scheduled Exterior Rehab 199,446.00

These categories, however, do not conform to angtket forth in the Rules and Regulations,
nor is there any explanation as to what types gqfeegitures the petitioner includes in any
particular category, nor is there any informatiaplaining the “scheduled” items. Based upon
the foregoing listing, petitioner includes the staént that the total capital expenditures for 320
East O’Keefe are $425,981.84 and the per unit abgitpenditure is $21,299.09.

Of note with regard to all the financial discussiaegarding this property is the fact that
while amounts are claimed on the summary list awdices are presented, no materials related
to actual payments being made have been submitted.

The expenditure summary list contains 153 line gemost of which are with reported
amounts considered to be minor in nature. Of & ilems, 29 are described as “consulting”
which arguably do not meet the requirement thapéexitures shall be predominately structural
in nature.” To determine whether or not the comsglentries, such as by the Dahlin Group, are
eligible for inclusion in any expenditure calcutats, the individual bills submitted were
reviewed and found to contain matters such as tstrgleting, mileage and photocopying
expenses, affordable housing spreadsheet chargesityd bonus strategies charges, property
acquisition map preparation, impact fee analysas smforth. Other consulting entries related to
security and land surveys. Although it is possgdenething relevant may have been overlooked,
staff did not find any consulting entries relatexd structural rehabilitation; most consultant
entries had nothing to do with unit rehabilitatiwhatsoever.

Another 21 entries are described as “appliancesthwtio not qualify. Other obviously
non-structural entries include “paint” (5), “floag/carpets” (5), “doors/locks” (5), “gates and
security systems” (4), “general conditions” (4)ptts” (4), “equipment” (3), “gutters” (3), “TI
improvements (lumped)” (3), “powerwash” (2), “pargifacilities” (1), “EPA building permits”
(2), “lighting/street fixtures” (1), “TI faucetsjrks, showers” (1), “asphalt” (1), “exterior lighits
(1), “landscape” (1), “tree trimming” (1) and “sidalks” (1) One invoice with a possible
qualifying description of “building improvementségains to an engineering company and is for
ALTA surveys. There are 14 “electrical” entries walniare questionable, especially given the
minor sums involved and appear to be more in thiereaf routine repairs. Thus, it seems the
vast majority of entries should be eliminated froomsideration.

Two entries are “roofs” (1) which are to be detered/scheduled but listed at $40,000
and “windows” (1) which are also to be determinedésiuled but listed at $30,000. No further
information on these items is provided.
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The remaining entries for possible consideratige &ontractor” (10) and “contractor
and construction” (28). It is virtually impossiblaowever, to make much sense out of the
information provided in conjunction with these eégdr For example, on Attachment 12, lines 32
and 33 relate to a JMI (Johnstone Moyer, Inc.) iowdor $110.98 and $12.33 respectively. It
was not possible to find these precise entriesheratcompanying invoice found in Attachment
13 (page EPA103-0059) but it also is difficult telibve that substantial rehabilitation work
would be broken down into such low level detail amst such a minor amount. Another
example, on Attachment 12 lines 60 through 73 eelatbills from PMPS (Page Mill Property
Services) for “contractor and construction” for @riess of months. The individual invoice
descriptions (pages EPA103-0074 through EPA103-0@87/ot provide any additional detalil,
as illustrated in the two highest cost invoices 183.76 and $1,067.04) attached as Attachments
14 and 15. This same pattern reappears in linethi®@2igh 95 (pages EPA103-0102 through
EPA103-0115), where the amounts range from $8&&31125.77.

The last entry on the list is for Allsite Constioct Company and relates to 13 units
(unclear which 13 out of the 20 total units). Tsiegle page related to these purported
“scheduled” expenditures is Attachment 16 (EPA1Q3d) and are simply summarized on the
claims list as $15,342 per unit. However, a cl@séew of the document reveals that it includes
numerous items which would not qualify under thguieements of Section 500(F). For
example, amounts are included for many items wifédhunder that category of “capable of
being expensed for tax purposes or cosmetic impnewes” such as kitchen and bathroom
enhancements, paint, linoleum and carpeting, bliagpliances, and so forth. The RSB should
review this document in detail and determine whaany, of the items qualify as structural or
adequately reflect substantial rehabilitation.

It also should be noted that the vast majorityyaf all the bills, are not addressed to the
petitioner/property owner seeking the exemptiorath@r, the bills are addressed to Page Mill
Properties.

340 East O’'Keefe

The situation presented by the petition for exeomptor 340 East O’Keefe is similar to
the preceding discussion pertaining to 320 Easte®f.

Attachment 17 is the petition filed on January 3009 seeking an exemption for 340
East O’'Keefe. Attachment 18 is the February 4,92@@nial letter. Attachment 18 is the
February 17, 2009 appeal letter which was receore@ebruary 18. Substantive issues 1, 3, 4,
and 5 enumerated above are apparent from a revigleopetition. Substantive issue 2 is
reflected in the denial letter and no material éfute the absence of pre-approval has been
provided.

Assuming for the sake of discussion the RSB did awtsider any of the foregoing 6
general substantive areas either individually olectvely to support the denial of the
exemption for 340 East O’Keefe, attention shoukhtbhe focused on the expenditures claimed.
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Analysis is difficult because there is no narratimed only incomplete information was
submitted, but based upon what is available, stééfs the following analysis for consideration.

The 340 East O’Keefe petition indicates the buddivas 21 units and the building was
purchased on December 5, 2006. The petition doeprovide a purchase price, let alone a per
unit purchase price, but third party sources sugiped the property as a whole had a purchase
price of approximately $2,324,500.00. Using the382,500 figure and dividing it by the
number of units yields a per unit purchase pric§1df0,690.00. Petitioners would need to verify
actual purchase prices with documentation.

Accompanying the petition is a three page summasy hklphabetical by vendor
(Attachment 20), of the work claimed to have beendl In the upper right hand corner of the
list is the petitioner's summary of the expenditurgs petitioner categorizes them with a
breakdown determined by petitioner. For 340 Eakeé€fe, the summary is:

Rehabilitation and Life Safety 107,154.98
Seismic Retrofit 64,277.26
Gates/Security 2,759.42
Interior Unit Renovation 34,882.40
Scheduled Interior Rehab 125,000.00
Scheduled Exterior Rehab 134,109.00

These categories, however, do not conform to angtket forth in the Rules and Regulations,
nor is there any explanation as to what types gqfeegitures the petitioner includes in any
particular category, nor is there any informatiaplaining the “scheduled” items. Based upon
the foregoing listing, petitioner includes the staént that the total capital expenditures for 340
East O’Keefe are $448,183.06 and the per unit abgitpenditure is $21,341.05

Of note with regard to all the financial discussigrgarding this property is the fact that
while amounts are claimed on the summary list awdices are presented, no materials related
to actual payments being made have been submitted

This expenditure summary list contains 208 liremis, many of which are in amounts
less than $5,000. Of the 208 items, 51 are desgti@s “consulting” which arguably do not meet
the requirement that “expenditures shall be predately structural in nature.” Again, in an
effort to determine whether or not the consultingries, such as by the Dahlin Group or Schaff
& Wheeler, are eligible for inclusion in any expénce calculations, the individual bills
submitted were reviewed and found either to contannformation on what services actually
were performed, or to contain a wide spectrum oiege land use planning matters (Dahlin) or
engineering services with captions such as “Samdisquito Creek Investigation” and
“Woodland Park Hydrology and Water Quality” (S&W)Although it is possible something
relevant may have been overlooked, staff did mat iny consulting entries related to structural
rehabilitation; most consultant entries had nothiondo with unit rehabilitation whatsoever.

Another 11 entries are described as “appliancesthwtio not qualify. Other obviously
non-structural entries include “general conditior(¢2), “flooring/carpets” (9), “paint” (5),
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“doors/locks” (4), “Tl faucets, sinks, showers” (4jgates and security systems” (4),
“‘equipment” (3), “tile” (2) “Tl improvements” (2)jinterior” (2), “powerwash” (2), “parking
facilities” (1), “EPA building permits” (1), “lighhg/street fixtures” (1), “asphalt” (1),
“landscape” (1), and “sidewalks” (1). Two invoicesth a possible qualifying description of
“building improvements” pertain to work by enginegy companies. One pertains to ALTA
surveys. The other was for internal surveys ofdings and the preparation of floor plans. There
is one entry under “plumbing” with a negative $8.3here are 13 “electrical” entries which are
guestionable and especially given the minor sunaslwed appear to be more in the nature of
routine repairs. Thus, the vast majority of estsbould be eliminated from consideration.

Three entries are “balconies” (1) which are to letedmined/scheduled but listed at
$10,000, “roofs” (1) which are to be determinedéstiiied but listed at $40,000 and “windows”
(1) which are also to be determined/scheduled ibtgd at $40,000. No further information on
these items is provided.

Other entries for possible consideration are “awtor” (16) and “contractor and
construction” (30). Similar to the 320 East O’Keeliscussions above, it is virtually impossible
to make much sense out of the information providecbnjunction with these entries. There are
a number of JMI invoices for fairly insignificantm@unts and it is difficult to find the precise
entries on the accompanying invoices but it alsdlifcult to believe that they reflect any
significant rehabilitation work. Again, there ails from PMPS (Page Mill Property Services)
for “contractor and construction” for a series admths but the individual invoice descriptions do
not provide any additional detail.

One category of expenditures found in this comigitahot included in 320 East O’Keefe
is “seismic retrofit” and there are 24 such entriésr the most part, these bills do not contain
any explicit explanation of the work performed. Arample is line 91, relating to Biggs,
Cardosa Associates. A copy of that invoice is &ttaent 21. (EPA017-0108). It simply lists an
overall contract amount, a percent complete, a#gaed, previous amount billed, and a fee due.
Interestingly, the invoice total is for $62,100 lhe amount on line 91 attributed to 340 East
O’'Keefe is $1,419.43. Without any detail, it ispgossible to know not only what work was
performed by BSA, but how the amount to be atteduio 340 East O’Keefe was determined.
Another example is Cornerstone Earth Group, foumtire 110. That invoice is Attachment 22
(EPA017-0137). The invoice lists a date, a tithel @ generic task plus a fee. It also includes a
reimbursable expense category. The invoice tatdbi $4,877.01 but the amount sought is
$170.70. A third example is Signet Testing Lab® [L56. A copy of that invoice is Attachment
23. Again a very generic invoice was submittechwib explanation of how this relates to 340
East O’'Keefe or of how $ 566.55 was attributed 40 East O’'Keefe of the $16,167.25 total
charged.

In checking with Planning, Building and Public Werkhere do not appear to be any
retrofit orders pertaining to these properties, tooany residential properties in East Palo Alto.
The Building Official acknowledged that Page Milldddland Park has engaged in some
voluntary retrofit activities.
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The last entry on the list is for Allsite Constioct Company and relates to 9 units
(unclear which 9 out of the 21 total units). Thwtpages related to these purported “scheduled”
expenditures is Attachment 24 (EPA103-0315 and ERAI317) and are simply summarized
on the claims list as $14,901 per unit. Howevetrlose review of the document reveals that it
includes numerous items which would not qualify enthe requirements of Section 500(F). For
example, amounts are included for many items whathunder that category of “capable of
being expensed for tax purposes or cosmetic impnemes” such as kitchen and bathroom
enhancements, paint, linoleum and carpeting, bliagpliances, and so forth. The RSB should
review this document in detail and determine wifadny, of the items qualify as structural or
adequately reflect substantial rehabilitation.

It also should be noted that the vast majorityyaf all the bills, are not addressed to the
petitioner/property owner seeking the exemptiorathir, the bills are addressed to Page Mill
Properties.

Attachments:
1. Rules and Regulations Section 500, ExemptiaquR&ons
2. December 31, 2008 Petitions for Exemptions ctateer
3. January 29, 2009 Petitions for Exemptions coatéer
4. February 3, 2009 Request for Reconsideratiterle
5. February 9, 2009 letter denying Reconsiderd®equest
6a. Example of February 13 appeal letter requgfiBB hearing
6b. Example of February 18 appeal letter requg$Ri8B hearing (320 East O’Keefe)
7. February 18, 2009 letter with appeal payment
8. City Application for Certificate of Exemptior®@8-2009
9. Example of Petition for Exemption filed (320sSE®’Keefe)
10. Example of letter sent by petitioning propeanyner to tenants
11. February 4, 2009 denial letter (320 East Of&ee
12. List of claimed expenses for 320 East O’Keefe
13. JMI summary invoice for May 2007
14. PMPS Invoice for December 2007 for 320 Eagte@fe
15. PMPS Invoice for June 2008 for 320 East O’lkeef
16. Undated Allstate Construction Company Invdare320 East O’Keefe
17. Petition for Exemption filed for 340 East O#e
18. February 4, 2009 denial letter for 340 Eastgafe
19. February 18 appeal letter requesting RSB hgdor 340 East O’Keefe
20. List of claimed expenses for 340 East O’Keefe
21. BCA Invoice for June 2007
22. Cornerstone Earth Invoice for Nov. 1, 200btigh Feb. 22, 2008
23. Signet Testing Labs Invoice for period end2P/08
24. Undated Allstate Construction Company Invdéame340 East O’'Keefe
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